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In the Court of Appeals o! the District of Columbia 


No. 1783. 

George W. Blankenship et al., Appellants, 

vs. 

Edward 0. Cowling. 


a-1 


Supreme Court of the District of Columbia. 
At Law. No. 48768. 


George W. Blankenship and Lloyd T. Everett, Plaintiffs, 

vs. 

Edward 0. Cowling, Defendant. 


United States op America, District of Columbia, ss: 

Be it remembered, That, in the Supreme Court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 


Affidavit, See. 


Filed August 30, 1906. 

In Justice’s Court of the District of Columbia. 

Sub-District No. 2. 

No. 48768. 


George W. Blankenship and Lloyd T. Everett, Plaintiffs, 

vs. 

Edward 0. Cowling, Defendant. 

District of Columbia, ss: 

Lloyd T, Everett, beiug first duly sworn, on oath deposes and says: 

That lie is one of the persons named as Plaintiffs in the above 
entitled cause; that Edw. 0. Cowling is the person named as De¬ 
fendant in said cause; that affiant and George W. Blankenship, the 
other person named as a Plaintiff in said cause, are attorneys at law, 
regularly admitted to practice in, and actually practicing in, 
3 the Supreme Court and the Justices’ Courts of the District of 
Columbia; that on June 8, 1906, a certain.contract was made 
1—1783a 




2 


GEOKGE \V. BLANKENSHIP ET AL. VS. 


and entered into by and between the said Defendant of the one part, 
and affiant, for himself and for the Plaintiff, the said George W. 
Blankenship, of the other part, by and under which Plaintiffs were 
to prosecute for and on behalf of Defendant a suit against one 
Eugene A. Atchison for a claim of $241., obtain judgment thereon 
before a Justice of the Peace, issue execution thereon in said Justice’s 
Court, and if said execution should be returned Nulla bona, to 
docket said Judgment in the Clerk’s office of the Supreme Court of 
the District of Columbia and proceed to execution in said Court 
against certain land of said Eugene A. Atchison, to wit, Lots 49 and 
50, in Harry T. Jones’ subdivision of Lots in Block 3, “Ingleside,” 
the Defendant to furnish the necessary costs and to pay Plaintiffs 
as compensation for their said services 25% of the sum recovered; 
that in furtherance of said contract Defendant handed to affiant the 
sum of $1.60 for deposit costs in the Justice’s Court, and Plaintiffs 
thereupon brought suit for Defendant against said Eugene A. Atchi¬ 
son before Justice of the Peace Terrell for the sum of $241. and 
obtained judgment for same on Juno 14,1906; that thereupon Plain¬ 
tiffs were ready and willing to further perform their undertakings 
under the aforesaid contract, and to that end affiant requested De¬ 
fendant to furnish money for further costs for the purpose of issuing 
execution and of docketing the said judgment in the Clerk’s office of 
the Supreme Court of the District of Columbia, in accordance with 
the provisions of the aforesaid contract, but Defendant wholly 
4—8 refused, and continued to refuse, to furnish such money 
for said costs, by reason of which refusal Plaintiffs were un¬ 
able to proceed further under the aforesaid contract, to their great 
loss and damage, to wit, in the sum of Fifty dollars ($50.00); that 
by reason of the premises they, the said Plaintiffs, claim the sum of 
$50. from Defendant as a reasonable compensation for their services 
performed in the premises and as damages for the breach of the 
aforesaid contract, and. that Defendant is justly indebted to them, 
according to the annexed bill of particulars which is hereby made 
a part of this affidavit, in the said sum of $50.00, besides costs of 
this suit, exclusive of all set-offs and just grounds of defense; that 
Defendant has hitherto refused and still does refuse, to pay said 
sum, or any part thereof, though thereto often requested. 

Bill of Particulars. 

Edw. O. Cowling, to George W. Blankenship and Lloyd T. Everett, 

Dr. 

To Compensation for Professional services performed under 
contract of June 8, 1906, re-prosecution and collection of 
claim for $241. against Eugene A. Atchison, and damages 
for breach of said contract. $50.00 

LLOYD T. EVERETT. 


Subscribed and sworn to before mo this 2 day of August, A. D. 
1906. 

[seal.] J. BARRETT CARTER, 

Notary Public, D. C. 
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9 Memorandum. 

December 17, 1906.—Verdict for Defendant. 

Order Extending Term. 

Filed December 24, 1906. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48768. 

Geo. W. Blankenship et al. 
vs. 

Edward 0. Cowling. 

This cause coming on to be heard on a motion for a new trial, it is 
by the Court, this 24th day of December, 1906, ordered, that said 
cause be, and the same hereby is, continued till Friday, January 4tli, 
1907, for the purpose of hearing said motion, and this October 
term of Court is hereby extended thirty-eight days from said Jan. 
4th, 1907, for the purposes of this cause. 

JOB BARNARD, Justice. 

10 Judgment. 

Supreme Court of the District of Columbia. 

Friday, January 11th, 1907. 

Session resumed pursuant to adjournment, Hon. Job Barnard, 
Justice, presiding. 


No. 48768. At Law. 


George AY. Blankenship and Lloyd T. Everett, Plaintiffs, 

vs. 

Edw. O. Cowling, Defendant. 

Upon consideration of the motion for a new, trial filed herein, it 
is ordered that said motion be and is hereby overruled and judgment 
on verdict is ordered. Thereupon, it is considered and adjudged, 
that the plaintiffs herein take nothing by this action, that the de¬ 
fendant go hereof without day, be for nothing held and recover of 
plaintiffs and the Title Guaranty & Surety Company, surety, the 
costs of defense to be taxed by the Clerk, and have execution thereof, 
from which judgment the plaintiffs note an appeal. 




4 


GEORGE W. BLANKENSHIP ET AL. VS. 


Memorandum. 

February 4, 1907.—Appeal bond filed. 

11 Order Granting Extension of Time for Settling Bill of Ex¬ 
ceptions , &c. 

Filed February 20, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48768. 

George W. Blankenship et al. 

vs. 

Edward 0. Cowling. 

Upon motion of the Plaintiffs, it is by the Court this February 20, 
1907, ordered, that this (October) term of the Court be, and the same 
hereby is, further extended for a period of thirty (30) days for the 
purpose of settling the bill of exceptions herein on appeal, and that 
the time for filing the transcript of record in the Court of Appeals 
be, and the same hereby is, extended a like period of thirty (30) 
days. 

JOB BARNARD, Justice. 

Supreme Court of the District of Columbia. 

Thursday, March 21 st, 1907. 

Session resumed pursuant to adjournment, Hon. Tlios. II. Ander¬ 
son, justice presiding. 

4 * * 1 * 4 » 

fp "p fp 


Before Judge Barnard. 
No. 48768. At Law. 


George W. Blankenship and Lloyd T. Everett, Plaintiffs, 

vs. 

Edward O. Cowling, Def’t. 

Come now the plaintiffs herein by their attorneys and pro- 
12 senting to the Court, the bill of exceptions taken at the trial 
of this cause pray that the same be signed nunc pro tunc and 
made of record, which is accordingly done, and ordered. 




EDWARD 0. COWLING. 


5 


Defendant’s Substitute for Plaintiffs’ Bill of Exceptions. 

Filed March 21, 1907. • 

In the Supreme Court of the District of Columbia. 

At Law. No. 48768. 

George W. Blankenship and Lloyd T. Everett, Plaintiffs, 

• vs. 

Edward 0. Cowling, Defendant. 

Be it remembered that the above entitled cause came on for trial 
on the 13tli day of December, 1906, and thereafter, to wit, on De¬ 
cember 17 by adjournment, before Mr. Justice Barnard and a jury, 
Mr. E. W. R. Ewing appearing for plaintiff’s, and Mr. C. PI. Merillat 
for defendant. 

Whereupon, the plaintiffs, to maintain the issue on their part, 
placed on the witness stand Lloyd T. Everett, who testified that 
lie and Mr. Blankenship were the plaintiffs in this case and were 
duly authorized to practice law, and were practicing law in the 
courts of the District of Columbia; that they had represented the 
defendant Cowling in some other matters, and said Cowling shortly 
before June 8,1906, came to them and placed in their hands a claim 
he had against one Eugene A. Atchison for $241 for labor 
13 and materials furnished on a building said Atchison was 
erecting, and desired a mechanic’s lien placed thereon. That 
said Cowling stated to them that two other gentlemen named 
Eisinger and Wilson had a small claim against Atchison, and it was 
agreed between the plaintiffs and defendant Cowling that they would 
undertake for the sum of $10, to file a notice of mechanic’s lien and 
do whatever was necessary in this matter against the buildings to 
which the labor and materials had been furnished, $5 to be paid by 
Cowling and $5 to be paid by said Eisinger and Wilson, Mr. Everett 
had been paid $5, by the defendant and a receipt had been given 
by him. Thereupon, on call made on him, the defendant produced, 
and there was offered in evidence, a receipt given by witness to Mr. 
Cowling on account of the foregoing matter as follows: 

June 1, 1906. 

Rccoivcd from E. O. Cowling Five 00/100 Dollars acc’t services 
and costs re Mechanics Lien vs. E. A. Atchison. 

$5.00 LLOYD T. EVERETT. 


Witness Everett testified that at this time there was some discus¬ 
sion as to whether or not the notice of mechanic’s lien should be fol¬ 
lowed up by other proceedings, but nothing resulted at this conver¬ 
sation, but subsequently, after the notice of mechanic’s lien had been 
filed, the witness, Mr. Everett, had stated to the defendant that it 
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might be necessary in order to procuro the money that a judgment 
be obtained before a Justice of the peace against said Atchison and 
the suit docketed in the upper court, and a creditor’s bill filed 
14 against him, as it seemed that ho had two lots out of which 
the judgment could be obtained. That lie consulted with 
his client Cowling, three or four times before bringing suit in Jus¬ 
tice’s Court. At these conversations it had been agreed by the de¬ 
fendant that witness should bring these proceedings against Atchison 
before a Justice of the Peace and docket the case in the upper court 
and witness’ firm had sued before a Justice of the Peace, and had 
obtained a judgment against the said Atchison for $241. The de¬ 
fendant. had given witness $1.00 with which to pay the costs for 
obtaining this judgment, but thereafter, witness called upon the 
defendant for $12 or $15 to be used in costs in paying a $1 costs in 
the mechanic’s lien matter and in docketing the judgment of the 
Justice of the Peace in the upper court, but the defendant refused to 
furnish the said sum of $12 or $14. The conversation in which this 
had occurred had taken place over the telephone, and thereupon, 
witness notified said Cowling he would hold him on his original con¬ 
tract, and had sent him a bill for $60.25. Later witness had called 
on the defendant at his place of business, thinking it was possible 
that defendant would pay the sum of $12 or $15 asked, and witness 
had called upon him for that amount, but the defendant refused, 
whereupon witness had treated the contract as having been broken 
by the defendant, and had entered suit before a Justice of the Peace 
against him on a quantum meruit without waiving however his right 
on the contract. The written contract entered into by defendant was 
introduced in evidence and was as follows: 


15 “June 8, 1906. 

Mr. Edward 0. Cowling: 

I hereby agree to conduct your suit against Eugene A. Atchison 
for $241 on a contingent basis of 25% of the amount recovered 
(this, of course, in addition to the $10 charged you and Eisinger 
and Wilson for filing notice of mechanic’s lien, looking up records 
etc,).” 

On cross examination witness Everett said that the $12 or $15 
he had asked for was to be used to the extent of about $2 for issuing 
execution and costs in the Justice of the Peace court, the defendant 
still owing liis $1 for the costs in filing the mechanic’s lien, and 
the balance was to be used in taking the judgment above. He de¬ 
nied the mechanic’s lien receipt was in full and said the word 
“account” showed this. He denied that in this telephonic conversa¬ 
tion the defendant had asked him what the $12 or $15 was for, and 
that he had told him part of it was for costs and that witness and 
Mr. Blankenship wanted a fee out of it for .what they had done. 
He denied that the defendant thereupon said that under the agree¬ 
ment he was not to pay witness any sum for services unless money 
was recovered, and had refused for this reason. Witness said 
that at the time he did not know that the entire cost of docket- 
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ing a judgment in the upper court was $5, and that he had said 
before (lie Justice of the Peace that he had fixed the amount for 
which he had made a call thinking that it was $10 required to docket 
a judgment of the Justice of the Peace in the upper court. He 
denied that at the store when the matter came up the de- 
10 fondant had again asked him what the $12 or $15 was for, 
and that he had told him again that part of it was for a fee, 
and that the defendant for that reason refused. Asked if it was not 
the fact that at the time that the matter of bringing suit before 
the Justice of the Peace was broached the defendant had said that he 
would not put up any more money in the matter, and would not 
send anv good money after bad, or words to that effect, witness said 
that there had been some conversation on that subject. Asked if he . 
(witness) did not thereupon say to defendant that he would not have 
to put up any more costs until he (the witness) showed the defend¬ 
ant clear and unincumbered real estate held by the said Atchison, 
out of which the defendant would be sure to realize his judgment, 
and that he would not have to put up any money until he could 
see what he put up coming back very soon and his judgment also, 
witness denied that there had been such an agreement, and said 
that he had told the defendant he would not guarantee anything, 
but that it looked to him from the records like there were two un¬ 


improved and unincumbered lots in Atchison at the end of the block 
on which the buildings had been erected. At the time of this con¬ 
versation ho said there was present one Christian J. Ubhoflf. Wit¬ 
ness questioned further, said from former dealings with him he had 
found that (lie defendant Cowling was a very timid man, and there 
was quite a talk about the costs before the defendant said that he 
would agree to put up the costs and enter suit in the Justice’s court, 
but he denied that it was a part of the agreement under which the 
contract had been signed that witness was to show free, clear 
17 and unincumbered property in fee simple before he would 
agree to go ahead. 


Asked if defendant’s counsel, Mr. Merillat, had not after the 
trial of the pending cause before the Justice of the Peace offered if 
witness would show him any free, unincumbered property in said 
Atchison to go ahead with the case and bring a creditor’s bill and see 
that witness got his fee out of it, witness denied that any such pro¬ 
position had been made to him, and rejected, but said he understood 
some proposition had been made to witness’ counsel, Mr. Ewing. 


Further to maintain the issues on his part, the plaintiff offered 
testimony by Christian J. Uuhorv tending to prove that said 
Ubhoff was present at the time of the conversation between Mr. 
Everett and the defendant at which it was agreed proceedings should 
be taken before a Justice of the Peace against said Atchison. Wit¬ 
ness said he was not present during the wjiole of this conversation, 
hut he remembered that the defendant Cowling did not seem dis¬ 
posed to go ahead and seemed timid about advancing any more 
money, but he, the witness, told Cowling to go ahead against the 
said two unincumbered lots he (Cowling) had mentioned and he 
would come out all right. Witness remembered being asked what 
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the lots were worth, and said ho had told Cowling the lots were 
each worth from $500 to $700. Witness said that there was some 
talk about these two lots as to whether or not they were unincum¬ 
bered. Witness knew their location very well, having property in 
the neighborhood. The first person who spoke about these lots was 
the defendant. The defendant said to Mr. Everett that the lots were 
clear and unincumbered, and seemed to know this. 

18 And further to maintain the issue on their part the plain¬ 
tiff- introduced Walter A. Johnson who testified that he is 
a member of the bar of the District of Columbia, and is practicing 
as an attorney in the courts thereof, and has been for some year’s; 
and that in a case where attorneys consult with their client two 
•or three times regarding a claim, bring suit thereon before a justice 
of the peace and obtain judgment in favor of the client for $241.00, 
that a minimum fee of $25 would be just and reasonable. 


And thereupon, to maintain the issue on his pai’t joined, the 
defendant offered evidence tending to show that he had employed 
the plaintiff Everett, acting for both the said plaintiffs, to file a 
notice of mechanic’s lien for $241 against the property of the said 
Atchison, witness agreeing to pay him one-half of $10 for costs 
and fees, the other half to be paid by the other claimants Eisingcr 
and Wilson. Witness testified that he had paid said Everett the full 
$5 for filing the notice of mechanic’s lien, and costs, and did not 
owe the plaintiffs anything on this account, and the plaintiff never 
had asked him for any money on this account, after giving him the 
receipt in evidence, but had sent him bills alleged to be due for 
services in connection with the suit before the Justice of the Peace, 
sending him a bill first for $00.25 or 25 per cent, of the $241, and 
afterwards suing for $50, but never claiming anything on the me¬ 
chanic’s lien notice. The defendant testified that there was some 
talk after the notice was filed as to the necessity of obtaining a judg¬ 
ment before the Justice of the Peace, and taking other pro- 
19 feedings against said Atchison in addition to the notice of 


mechanic’s lien. Witness had refused to advance any more 
money on this account, or to take any further proceedings, and said 
to the plaintiff Everett that ho was not going to spend any more 
money in the matter; whereupon said Everett had told him that ho 
thought he could show him clear, and unincumbered property be¬ 
longing to the said Atchison in the District; that lie thought the two 
unimproved lots adjoining the houses were clear and unincumbered, 
and that witness after putting up $1.G0 for getting judgment in 
the Justice of the Peace court would not be asked for any further 
money, nor would anything more be done until the plaintiff Everett 
was able to show the defendant clear and unincumbered property 
out of which he the defendant would get back his money very soon 
after he put it up. That they might have to docket the judgment in 
the upper court but that witness would see his money coming back, 
and would be shown clear and unincumbered property out of which 
lie could make his judgment before he should be asked for a tiling. 
Witness never had said that lie knew there was clear and unineum- 
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bored property held by said Atchison, but when Mr. Ubhoff was 
present the matter had been talked over and Mr. Ubhoff had urged 
him to go ahead, and there was talk to the effect that it would seem, 
since they were unimproved, that they might be able to make the 
money out of these two lots; but defendant refused to go ahead 
further than to pay $1.60 for costs of a justice of the peace judgment 
until assured nothing would be- asked of him until the plaintiff 
Everett showed him clear and unincumbered property in the said 
Atchison. 


Thereupon, and on this assurance, witness had entered into 
20 the said agreement. Witness put up the $1.60 to obtain the 
judgment. After the judgment was obtained one day the 
plaintiff Everett called witness up on the telephone and said to wit¬ 
ness that he wanted $12 or $15 to go ahead with the case. Witness 
had seen the plaintiff Everett, but the plaintiff never had shown 
him any clear and unincumbered property in said Atchison, but 
only said as before that he thought the property was clear and un¬ 
incumbered. Witness had refused to put up the $12 the amount 
as he remembered it, which the plaintiff Everett asked, and asked 
Everett what he wanted the money for. The plaintiff Everett told 
him part of it was for the costs of docketing the judgment in the 
upper court, and that he and Blankenship, the other plaintiff, wanted 
a fee out of it also. Witness thereupon said that that was not the 
agreement. Blankenship and Everett were to get no fee until they 
had recovered money, that the case had been taken on a contingent 
basis, and also witness’ agreement was he should not be asked to put 
up any more money until shown clear and unincumbered property, 
and that the plaintiff Everett had not shown him any clear arid 
unincumbered property. 


Thereupon, the plaintiff Everett had told witness: “Well you will 
get a nice little bill from us,” to which witness had replied that he 
owed him nothing. Soon afterwards witness got a bill from the plain¬ 
tiff for $60.25, being one-fourth of the amount. Witness paid no at¬ 
tention to this bill, but spoke of the telephonic conversation to Mr. 
Baum, who was in business in the same store as witness, witness 
having one part of the store for electrical goods, and Mr. 
21 Baum dealing in bicycles and sundries. One morning later 
the plaintiff Everett came into witness’ place of business, and 
asked witness for those costs, some $12, as he remembered. Witness 


told him he had not shown him any clear and unincumbered prop¬ 
erty, and refused to pay them, but again asked the plaintiff Everett 
what lie wanted this money for, and the plaintiff said he wanted a 


part of it for docketing the judgment in the upper court, and that 
lie and Mr. Blankenship had done work for the witness, and wanted 


a small fee out of it for their services. Thereupon, witness again 
refused, and later was sued for $50. 


On cross examination witness was asked how he expected the 
plaintiff Everett to show him clear and unincumbered property, and 
stated that he simply expected him to make a simple statement to 
him that he Everett knew the property was clear and unincum¬ 


bered, but said Everett never had told him that the property was 
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dear and unincumbered, but simply that he thought so. And fur¬ 
ther, to maintain the issue on his part joined, the defendant offered 
evidence by W. E. Baum, tending to show that he was a dealer in 
bicycles and bicycle sundries, keeping a part of the same store with 
the defendant; that the defendant had spoken to him of the tele¬ 
phonic conversation with plaintiff Everett, and when the plaintiff 
Everett came into the store one morning, witness heard the latter 
part of the conversation between the plaintiff and the defendant. 
The plaintiff asked for some small amount of defendant, which 
amount defendant did not exactly recall, but thought it was $12 or 
it might be $18, and lie heard the defendant ask the plain- 

22 tiff Everett what he wanted the money for, and said Everett 
thereupon replied that a part of it lie wanted for costs in 

docketing the judgment in the upper court, and that he also wanted 
a part of it for a small fee for himself and partner, Mr. Blankenship. 
Thereupon the defendant had refused to pay this money to the 
plaintiff Everett. 

The plaintiff Everett, in rebuttal denied having made any contract 
other than that set out in the writing, and offered testimony to the 
effect that the aforesaid written contract was made with reference 
to the said two lots, but that they had not agreed that before they 
should take any steps on the Justice of the Peace judgment, that 
they would show clear and unincumbered property in Atchison. 
Whereupon, the plaintiffs prayed the court to instruct the jury as 
follows, to wit: 

Instructions Prayed by the Plaintiffs. 

1. The jury are instructed that: if the Defendant, Cowling, relies 
upon some condition or stipulation not expressed in the written 
memorandum of the contract employing the Plaintiffs, then the 
burden of proof is upon him as to such condition or stipulation, and 
lie must establish the same by a preponderance of the testimony. 

And the jury arc instructed that if Defendant Cowling claims any 
oral condition or undertaking on the part of Plaintiff Everett, and 
relies upon this oral provision to defeat or mitigate the Plaintiffs’ 
claim, and fails to establish the existence of the oral undertaking by 
a preponderance of proof, then the jury will find for the Plaintiffs. 

Refused. 

23 2. The jury are instructed that in order to create a pre¬ 
ponderance of evidence, the evidence must be sufficient to 

overcome the opposing presumptions as well as the opposing evi¬ 
dence. And the Court further instructs the jury that an attorney 
at law who is duly authorized to practice and is practicing, in a 
court, is an officer of such court, and in law is presumed to have dis¬ 
charged such duties as devolved upon him as counsel or attorney 
in any given case; and that if they believe that Plaintiff Everett was 
employed by Defendant Cowling to prosecute a claim of said Cowl¬ 
ing against one E. A. Atchcson, then the presumption is that said 
Everett performed in a proper manner the duties which such eni- 
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ployment enjoined upon him, and the burden is upon Defendant 
Cowling to establish the contrary by satisfactory proof. 

Defused. 

3. The jury are instructed that the law does not favor stipulations 
or conditions precedent to performing the undertakings of a con¬ 
tract, and where such stipulations are alleged to exist, they must 
first be proven, and when proven, they are to he strictly construed 
against the party who seeks to avail himself of them. That is to say, 
if Defendant Cowling alleges a condition in the agreement (such as, 
that Plaintiff was to absolutely prove the ability to make good the 
judgment, when obtained, against one E. A. Atcheson) such con¬ 
dition is not favored by the law, and especially if, as in this case, 
such condition tends to work a forfeiture. 

Refused. 

4. The jury are instructed that the right of an attorney to 
24 recover the reasonable value of services rendered by him is 
not affected by his pleading an agreement on the part of his 
client to pay a particular sum, whether or not he proves the existence 
of such an agreement, and even though such attorney has not ^per¬ 
formed all the undertakings under the agreement pleaded. 

And the Court further instructs the jury that the one who employs 
an attorney is liable for the reasonable value of the services rendered 
by such attorney, even though the attorney had contracted for a con¬ 
tingent fee. 

Refused. 

5. The jury are instructed that even where an attorney abandons 
a case, he may recover the reasonable value of such services as he 
may have rendered therein under his employment prior to such 
abandonment. 


Refused. 

(i. The jury are instructed that as between counsel and client it 
is the duty of the client to pay such court fees as arc necessary to the 
proper prosecution and maturing of his case, and that the attorney 
may properly demand of his client that he pay such costs aud supply 
adequate funds for the prosecution of his case, and that failure or 
refusal by the client to furnish such costs or adequate funds is suffi¬ 
cient ground to justify the attorney in abandoning the case. 

Granted. 

7. The jury are instructed that if an attorney is prevented bv his 
client from completing his employment, he will be entitled 
25 to recover his fees as if the contract with his client were fully 
performed. And the jury are further instructed that if they 
believe that attorney Everett was prevented by Defendant Cowling’s 
having failed, refused or neglected to pay court costs when requested, 
thus rendering attorney Everett unable to mature the case of said 
Cowling against one E. A. Atcheson, then they will find for the 
Plaintiffs such a sum as their contingent fee would have been in case 
of success against said Atcheson, but not to exceed the sum of $50. 
the amount sued for. 


Refused. 
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8. The jury are instructed that if they believe from the evidence 
that after attorney Everett had obtained judgment in a Justice’s 
court of the District of Columbia in favor of Defendant Cowling 
against one E. A. Atchcson under the agreement in question, the said 
Cowling was offered $200. for the said judgment, then these facts 
should be taken into consideration by the jury in determining the 
compensation to which the Plaintiffs may be entitled for the services 
which they rendered the said Cowling, and for the benefit which 
they placed the said Cowling in a position to receive. 

Refused. 

To the giving of which instructions the defendant by his counsel 
objected, which objections the court sustained and refused to give 
the said instructions, except the one numbered (>, the court stating, 
however, that it would give such instructions on such parts 
26 of these instructions as it thought applicable, but the in¬ 
structions as a whole, while they might be good law gen¬ 
erally, he did not think were specially applicable to the case, but 
it would instruct the jury as to such parts as it deemed necessary 
for them to consider. 

Whereupon, the plaintiffs by their counsel duly excepted to the 
said refusal of the court to give the instructions prayed for and the 
said exceptions thereupon were granted and duly noted upon the 
minutes of the court. 

And thereupon, the court at the request of the defendant in¬ 
structed the jury, at the same time stating that he would in his oral 
instruction qualify the second prayer of defendant as follows, to wit: 


Defendant’s Prayers. 


1. The jury are instructed that if they find that at the time the 
contingent contract in evidence was entered into between the parties 
that it was agreed that the defendant Cowling should not be asked 
for any money until the plaintiff should show him free, clear, un¬ 
incumbered property held by Atchison, that your verdict should be. 
in favor of defendant, if you find from the evidence that said 
Everett did not show said Cowling free, clear, unincumbered prop¬ 
erty held bv Atchison, from which collection could be made. 

Granted. 

2. The jury are instructed that under the contract the plaintiff 
had no right to demand a fee for himself or Blankenship prior to 

collection of the debt due by Atchison to Cowling, and if you 
27 find from the evidence that said Everett did demand some 
money as a fee of defendant Cowling, that then said Cowling 
was justified in refusing the demand of said Everett. 

The jury are instructed that other things being equal the word 
of two witnesses will outweigh the word of one witness. 


Granted. 

To the granting of which instructions the plaintiffs objected then 
and there, which objections being overruled, they prayed exceptions, 
which exceptions were granted and duly noted upon the minutes 
of the court. And thereupon, the court orally instructed the jury 
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upon tlic law governing the ease, stating to the jury in substance 
that the jury were to consider all of the facts in the case', and to 
bring in a verdict for whichever party in its judgment should be 
entitled to prevail. It instructed the jury that on the original case 
the plaintiffs had the burden of proof, and that they must 
28 show that the defendant had entered into a contract with 
them, and that the defendant had failed to comply with the 
request made by the plaintiffs for costs with which to pursue further 
the action. The jury were instructed that it was the duty of the 
defendant to put up the costs for maintaining the action unless as 
a part of the agreement there was a further agreement' that the 
defendant should not put up any costs until there was shown to him 
clear and unincumbered property in the defendant Atchison, and 
on this point the burden of proof was on the defendant. The law 
would presume that the written contract was the contract between 
the parties, unless there was proof that at the same time, and as a 
part of the making or inducement to this contract there was a 
further agreement that no costs were to bo put up by the defendant 
except after clear and unincumbered property was shown him. 
Under the contract the plaintiffs were not entitled to recover if they 
had made a demand for a certain and named sum on the defendant, 
and had said that part of this sum was for a fee for the plaintiffs, 
as the defendant was under no obligation to pay them any fee until 
a recovery was had. The court instructed the jury that on this 
point they wore to consider the whole evidence, and that the burden 
of proof of showing that there was such an agreement made as an 
inducement whereby the defendant had been led to enter into the 
contract, and further of showing that the plaintiffs had demanded a 
fee for services, was upon the defendant. While the court would 
instruct the jury that on any matter the word of two witnesses other 
things being equal, would outweigh the word of one witness, the 
court would further instruct the jury, however, that this 
20 did not mean that they necessarily must believe two witnesses 
against one witness, but that the jury were to weigh all of the 
evidence and the credibility of the witnesses, and which side they 
should believe was wholly a matter to be determined by the jury 
as a matter of fact. 

All the foregoing proceedings were had, and all the exceptions 
hereinbefore mentioned were noted before the jury retired to con¬ 
sider of its verdict. And thereupon, the plaintiffs prayed the court, 
and now pray the court to sign and seal this their bill of exceptions 
to have tho same force and effect as if each of the said exceptions 
were separately and severally set forth in a separate bill of exceptions 
and the same is accordingly done and the court signs and seals this 
bill of exceptions to have the force and effect aforesaid, now for then, 
this 21st dav of March, 1907. 

JOB BARNARD, Justice. 




14 


GEORGE W. BLANKENSHIP ET AL. VS. 


Order Further Extending Time for Filing Transcript on Appeal. 

Tiled April 19, 1907. 

In the Supreme Court of the District of Columbia. 


_ At Law. No. 48768. 

George W. Blankenship et al., Plaintiffs, 

vs. 

Edward 0. Cowling, Defendant. 

Upon consideration of the motion of the Plaintiffs herein, and 
for good and sufficient cause shown, it is, this April 19th 
30 1907, by the Court ordered, that the time for filing the tran¬ 

script of record on appeal to the Court of Appeals be, and the 
same hereby is, extended for a further period of 15 days, that is, to 
May 6, 1907, inclusive. 

JOB BARNARD, Justice. 


Stipulation on Appeal. 

Filed April 15, 1907. 

In the Supreme Court of the District of Columbia. 

At Law. No. 48768. 

George W. Blankenship and Lloyd T. Everett 

vs. 

Edw. O. Cowling. 

It is agreed that the above entitled cause shall be heard in the 
Court of Appeals of the District of Columbia on the following papers 
which shall constitute the record: 

1. Papers & proceedings before Justice of Peace. 

2. Affidavit of merit and particulars of demand. 

3. Affidavit of defence. 

4. Bill of exceptions. 

5. This stipulation and admission. 

It is admitted that the case was tried below on appeal from the 
judgment by a justice of the peace, and before a jury in this court, 
that a verdict was relumed for the defendant and judgment 
31 entered thereon; and that counsel for appellee waived irregu¬ 
larity in notice of appeal and filing of bill of exceptions. 

This April 13, 1907. 

E. W. R. EWING, 

LLOYD T. EVERETT, 
Attorneys for the Plaintiff. 
CHAS. II. MERILLAT, 

. Attorney for the Defendant. 
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32 Supreme Court of the District of Columbia. 

United States ov America, District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
32, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, a copy of which is 
made part of this transcript, in cause No. 48768, at Law, wherein 
George W. Blankenship, et al, are Plaintiffs, and Edward O. Cowl¬ 
ing, is Defendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my my name and affix 
the seal of said Court, at the City of Washington, in said District, this 
26th day of April, A. D. 1907. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


33 Geo. W. Blankenship et al. 

vs. 

Edward 0. Cowling. 


On Appeal from Supreme Court of the D. C. At Law No. —. 

To the Clerk of the Court of Appeals of the District of Columbia: 

The Clerk in printing the record in the above entitled case is 
directed to omit the following parts, the same being deemed im¬ 
material to a hearing of the case on its merits: 

' # 

Omit all of page one. 

Omit all of page two down to the “Affidavit of merit.” 

Omit all of pages 5, 6, 7 and 8 inclusive. 

Omit on page 27, “Plaintiff’s prayer 6,” this being a repetition. 

E. W. R. EWING, 
Attorney for the Appellants. 


I hereby accept service of the above. This May 8, 1907. 

CIIAS. PI. MERILLAT, 
Attorney for the Appellee. 

(Endorsed:) No. 1783. Court of Appeals, D. C. Blankenship 
et al, Applts., v. Cowling, Appellee. Designation for Printed 
Record. The Clerk will please file. Court of Appeals, District, of 
Columbia, Filed May 10, 1907. Henry W. Hodges, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
1783. George W. Blankenship et al, appellants, -us. Edward O. 
Cowling. Court of Appeals, District of Columbia. Filed May 6, 
1907. Henry W. Hodges, clerk. 
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STATEMENT OF THE FACTS 

This is an appeal from a judgment of the court below 
rendered upon a verdict of a jury. (Record, p. 3 .) 

June 8 , 1906 , Appellant Everett entered into the follow¬ 
ing written agreement with the defendant, Edward O. Cow¬ 
ling: “I hereby agree to conduct your suit against Eugene 
A. Atchison for $ 241 , on a contingent basis of 25 per cent, 
of the sum recovered. * * *” (Record, p. 6 .) 
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Attorney Everett associated with him in the case Attor¬ 
ney Geo. W. Blankenship, the other appellant. 

The attorneys entered upon the case against the said 
Atchison, brought suit in a justice's court, held consulta¬ 
tions with reference thereto with their client, and obtained 
judgment in his favor for the full $ 241 . Client Cowling 
advanced the justice's costs. Atchison had, as all the par¬ 
ties knew, no personal property that could be reached by 
this judgment, and it was also known by all the parties that 
he had in the District of Columbia real estate in his name. 
(Record, p. 7 .) 

Having furnished only $ 1,60 for the justice's costs, the 
client did not offer to furnish further costs to cover the 
necessary procedure to reach the real estate. Thereupon 
Attorney Everett called upon his client for money with 
which to docket in the upper court the justice's judgment, 
and for costs for proceeding against the real estate. 
(Record, p. 6 .) 

At that point the client refused to pay further costs, ofr 
fering nothing for docketing or other purposes. Having 
no costs with which to proceed further, and after demands, 
the attorneys brought action for a quantum meruit for the 
services actually rendered. A disinterested attorney of this 
bar proved such services to be worth not less than $ 25 . 
(Record, p. 8 .) Appellants have received no compensation 
whatever. (Record, p. 9 .) 

The client, Appellee Cowling, comes forward with what 
he contends is a sufficient excuse for refusing costs to 
enable the attorneys to continue to prosecute his case. He 
relies upon that excuse to avoid liability for the services 
rendered up to his failure to furnish further costs. 

The defendant's excuse is that he was to go no further 
“than to pay $ 1.60 for costs of a justice of the peace judg¬ 
ment * * * until the Plaintiff Everett had shown him 

clear and unincumbered property in said Atchison," as 
Cowling, in his own evidence, explains it. And the al- 



leged breach is that “the plaintiff never had shown him any 
clear and unincumbered property in said Atchison, but only 
said as before that he thought the property was clear and 
unincumbered.” (Record, p. 9 .) 

ASSIGNMENT OF ERRORS 

The court below erred: 

1 

1 . In its conclusions of law. 

a. In refusing to give instruction No. 5 , p. 11 , prayed 
by the plaintiffs. 

b . In granting defendant’s instructions, Nos. 1 and 
2 , and in telling the jury in his oral instruction that a de¬ 
mand for a fee was such a breach by attorneys as destroyed 

% 

their right to recover. 

6 '. In refusing plaintiff's instructions, Nos. x and 2 , 
Record, p. 10 , especially because of their bearing upon the 
quantity of evidence necessary to enable the defendant to 
prevail. 

d. In refusing to give plaintiffs' instructions, Nos. 3 , 4 
7 , and 8 , Record pp. 11 and 12 . 

e. In telling the jury in the oral instruction that the al¬ 
leged oral agreement relied upon by defendant might be 
taken as part of the contract. 

2 . In overruling appellants' motion for a new trial. 
(Record, p. 3 .) 
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ARGUMENT 

ABANDONMENT AFTER VALUABLE SERVICE 

The first assignment of error, therefore, arises upon the 
appellee’s own contention. Granting that he be correct, we 
submit that the attorneys should recover the proven value 
of the work actually performed up to the breach or aban¬ 
donment. The trial court erred in not so telling the jury, 
and especially in refusing to give prayer No. 5 , p. 11 . 

The former common law doctrine as to breach without ex¬ 
cuse having been abandoned in America (2 Enc. PI. and Pr., 
p. 1010 , note 2 , and numerous authorities; 1 Arner. and Eng. 
Enc., 965 ), we submit that the rule that the court should, 
but did not apply to the case, is that laid down in 3 Id., 
920 , n. 1 : “If one party, without the fault of the other, 
fails to perform his side of the contract in such a manner 
as to enable him to sue upon it, still if the other party has 
derived a benefit from the part performed, it would be un¬ 
just to allow him to retain that without paying anything." 
And, again, p. 923 . 

Not once did the defense attempt to show that the jus¬ 
tice’s judgment obtained by the appellants is of no value. 
Not once was it attempted to be shown that prosecution to 
final judgment would not have resulted in recovery. 

French v. Cunningham (Ind., 1898 ), 49 N. E., 797 . 

THE DEMAND FOR A FEE NOT A BREACH 

We submit that the trial court misled the jury in giving- 
instruction No. 2 , p. 12 , asked by the defendant, and in 
using in his oral instruction the words: 

“Under the contract the plaintiffs were not entitled to re¬ 
cover if they had made a demand for a certain named sum 
on the defendant, and had said that part of that sum was 
for a fee for plaintiffs, as the defendant was under no obli¬ 
gations to pay them a fee until a recovery was had." 
(Record, p. 13 .) 
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First, as a matter of law, we submit that the court erred 
in telling the jury the demand for a fee was such a breach 
of contract as defeated recovery. The mere demand for a 
fee, where no fee is due, can not be treated as an abandon¬ 
ment of a case, especially where, in the same breath, costs 
with zvhich to proceed are requested. Such a demand was 
not vital to the contract, and so could not discharge it. 

9 Cyc., 635, note 2; 

3 A. & E. Enc., 893, note 5. 

No counterpart of this instruction is given. 

In the second place, this instruction and these words of 
the court responded to a question of fact that should have 
been left entirely to the jury. This court has said: “The 
court responds to the law; the jury to the facts.” (Brad¬ 
ford v. Nat. Ben. Asso., 26 D. C. App., 268, 274.) “Under 
the contract,” undoubtedly directed the jury’s attention to 
the written instrument. We submit that under that contract 
and the evidence bearing upon it, it is not correct that “the 
defendant was under no obligation to pay them any fee un¬ 
til a recovery was had.” He had not paid costs, it is cer¬ 
tain; that failure, under the contract, made the defendant 
liable for a quantum meruit. Its terms are positive, clear, 
unambiguous; that the client must advance costs as needed 
for suit, is one of its absolute terms, an undoubted pre¬ 
sumption. There was claimed neither fraud, accident, nor 
mistake. Such being true, if it were the contract, it could 
not be varied or changed by proof of a different term as to 
costs, which different term rested in oral agreement. Being 
.the contract in ivriting, all of its terms and legal presump¬ 
tions arising from them, must stand unvaried, unchanged by 
any oral understanding between the parties. “Evidence,” 
this court has decided, “to vary the terms of an agreement 
in writing is not admissable, but evidence to show that 
there is not an agreement at all is admissable.” 

Newman v. Baker, 10 D. C. App., 187, 194, 195; 

Burke v. Dulaney, 153 U. S., 236. 
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Hence, such being the* law, and the undisputed fact be¬ 
fore the court and jury being that the client had not paid 
costs necessary to final recovery, this was a breach by de¬ 
fendant of a vital term of the written contract; and, ‘bm- 
dev the contract,’' entitled the attorneys to recover on a 
quantum meruit. The court having told the jury that the 
written instrument was the contract, could not permit them 
to take into consideration the oral excuse relied upon by 
the defendant since the oral evidence was not competent, 
except to show that it zvas not an agreement at all. The 
court responded to the question of fact, and told the jury 
that the written agreement was the contract, and since it 
was the contract the demand for a fee, under the facts, was 

no breach and no excuse to bar recovery 

f * 

Page on Contracts, paragraph 1191 et seq . 

LEGAL PRESUMPTIONS NOT UNDERSTOOD BY THE JURY 

We submit that the court erred in refusing to give plain¬ 
tiffs' instructions, Nos. 1 and 2, p. 10, because of their bear¬ 
ing on the quantity of evidence that was necessary to enable 
the defendant to succeed. There was resting upon Client 
Cowling a burden, since the jury were permitted to consider 
evidence tending to show an oral contract, to sustain it; and 
there was the burden of overcoming the legal presumptions 
against him growing out of the entire case before the jury; 
these he must sustain by a preponderance of the evidence. 
Upon the question of preponderance, that there must be a 
preponderance, the court did not instruct. “To create a 
preponderance of evidence, the evidence must be sufficient 
to overcome the opposing presumptions as well as the oppos¬ 
ing evidence," said the court in Decker v . Somerset, 66 Me., 
408. 

Hudsfeth v. Yetzer, 42 N. W., 529; 

6 Mackey (D. C.), 440. 
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CONDITIONAL CONTRACTS NOT FAVORED BY THE LAW 

No. 3, p. ii, should have been given because, also, of its 
bearing upon the defendant's contention. We believe the 
law to be that conditions are to be strictly proven against 
one seeking to avail himself of them, as the court decided 
in Antonelle v. K. & S. L. Co., 73 Pacif., 966; 50 Calif., 
577; 11 Calif., 418; Wharton, Secs. 31 and 603. 

INSTRUCTIONS BEARING UPON THE PLAINTIFFS’ EVIDENCE 

Instructions Nos. 4, 7, and 8 should have been given un¬ 
der the evidence presented by the appellants. This is es¬ 
pecially true of No. 7. The court told the jury that it was 
the defendant's duty to furnish costs, “for maintaining the 
action unless as part of the agreement there was a further 
agreement that the defendant should not put up any costs 
until there was shown him clear and unincumbered prop¬ 
erty.” (Record, p. 13.) But the court nowhere told the 
jury what should be their verdict in the event they should 
believe that the defendant had not, by the required degree 
of proof, sustained his contention. We submit that it was 
error not to give requested instructions upon all phases of 
the plaintiffs’ case growing out of the evidence before the 
jury. The plaintiffs certainly had such evidence as war¬ 
ranted the instructions asked. “'Any evidence tending to 
prove a fact is sufficient to justify the court in giving an in¬ 
struction even though the evidence is so slight as to be in¬ 
sufficient to support a verdict founded upon it. M 

Washington, etc., v, Lacey, 94 Va., 460; 

Jones v. Morris, 97 Va., 43, 49; 

West End. Co. v. Claibore, lb., 734. 

Under the written contract and all the evidence of the 
plaintiffs bearing upon it, the defendant made a breach by 
failing to pay costs; in this view of the case the attorneys 
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were entitled “to recover their fee as if the contract were 
fully performed." 

i A. & E. Enc., 966; 

Myers v. Crocket, 14 Tex., 259; 

Kersey v. Garton, 77 Mo., 645; 

4 Cyc., 1002, note 9. 

More especially is this true where, as in this case, the at¬ 
torneys were willing all the while to proceed, and so in¬ 
formed their client. (Record, pp. 9 and 10.) 

Frouty v. Garrison, 83 Ill., 60; 

Bright v. Taylor, 4 Sneed (Tenn.), 159; 

McElhinny v. Kline, 6 Mo. App., 84; 

12 Amer. St. Repts., 139; 

79 Calif., 2x8. 

3 Am. and E. Enc. Law (2d Ed.), 425-427. 

ANY ERROR PRESUMED TO 13E PREJUDICIAL 

As the Court of Appeals of Virginia has well said, '‘in¬ 
structions are given to jurors because they are not lawyers.” 
"It has been said by this court that all error is presumed to 
be predjudicial, and while it has approved verdicts rendered 
upon erroneous instructions, it does so with great caution, 
and only where it clearly appears that no injury could have 
resulted from the error.” (Jackson's Case, 97 Va., 764.) 

But in this case it is clear that, if these be errors, injury 
did result . Arbitrarily the jury accepted the unsupported 
evidence of the defendant, based solely upon his unsup!- 
ported memory, as against a written contract supported by 
two witnesses. The last words of the court, in his oral in¬ 
struction, must have contributed to this arbitrary and un¬ 
conscionable verdict. Hence, plaintiffs' motion for a new 
trial should have been sustained. 

For these reasons we respectfully submit that the judg¬ 
ment of the lower court should be reversed. 

E. W. R. Ewing, 
Attorney for Appellants. 
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BRIEF FOR APPELLEE. 

This cause is one appealed from a judgment entered 
in the Supreme Court of the District of Columbia in favor 
of appellee, defendant below, on a suit brought originally 
against him by the appellants, who are attorneys, before 
a justice of the peace for a fee alleged to be due to the 
appellants, and which was appealed, after the justice of the 
peace had decided against the appellants, to the Supreme 
Court of the District of Columbia, and then again ap¬ 
pealed after the jury had decided against appellants and 
judgment had been rendered thereon. The claim arises 
out of a contingent contract for attorney’s services (Ree., 
p. 6 ), and the appeal is based on the ground of errors of 
the trial judge, who rejected all save one of the instructions 




2 


asked by appellants, and instead gave instructions of his 
own. 

The facts adduced at the trial tended to show that 
appellee had employed appellants to file a mechanic’s 
lien against the building of one Atchison, and paid him 
therefor (Rec., p. 5 ). Subsequently, appellants suggested 
to appellee he also should obtain a judgment before a 
justice of the peace against Atchison, and then docket 
• the judgment in the upper court and file a creditors bill 
saying he thought Atchison had some unencumbered 
lots (Rec., p. 8). The appellee was timid and not dis¬ 
posed to put out any further money in litigation. After 
considerable talk appellants succeeded in inducing ap¬ 
pellee to proceed before the justice of the peace, appellee 
testifying, however, that he agreed only upon the dis¬ 
tinct assurance of appellant, Everett, that he should 
not be asked for any more money than $ 1.60 neces¬ 
sary to bring the suit before the justice of the peace 
' unless said Everett first should show him clear and 
unencumbered property in Atchison (Rec., p. 9 ) out 
of which the appellee would be sure speedily to get 
his money back by advancing the costs necessary to 
docket the judgment of the justice of the peace in the 
Supreme Court of the District of Columbia and file a 
creditor’s bill. The testimony of appellee tended to 
establish that this was a positive inducement to his enter¬ 
ing into a contract to proceed with the matter further 
than the filing of the mechanic’s lien notice. Upon this 
assurance he had entered into a contingent contract 
agreeing to give 25 per cent, of any recovery to appel¬ 
lants. No objection was made to evidence tending to 
establish the inducement and verbal contract aforesaid, 
so that no question on that score is before this court. 
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The evidence further tended to establish that after the 
judgment before the justice of the peace had been ob¬ 
tained, and without the appellants showing the appellee 
any clear and unencumbered property in Atchison in the 
District of Columbia, as they had agreed to do prior to 
appellee being called upon for any more costs, they endeav¬ 
ored to get appellee to put up $12 or $15 more (Rec., p. 9 ). 
The evidence further tended to establish that part of this 
money was to be used for costs and part for a fee for the 
appellants. Just how much was to be for costs and how 
much for a fee was not stated. The appellee refused to 
put up this money, especially objecting that appellants 
were not to get a fee unless successful. On his refusal to 
put up the amount demanded, $12 or $ 15 , appellants 
sued him. 

A large number of instructions were asked of the trial 
judge (Rec., p. 11) by the appellants, all of which he 
refused, except one, stating that it was the duty of the 
client ordinarily to furnish the costs, and that if there 
was no special agreement or inducement on this score 
that appellee should not put up costs until shown unen¬ 
cumbered property in Atchison, a refusal to furnish costs 
would make the appellee liable (Rec., p. 13 ). He further 
instructed the jury that the burden of proof was upon the 
appellee to convince the jury that the alleged inducement 
to the contract actually existed by a preponderance of 
the evidence, and that the presumption was that the 
written contract was the contract of the parties, but if 
they found appellants had demanded a fee and appellee 
refused, appellants could not recover. The jury returned 
its verdict in favor of the appellee. 
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ARGUMENT. 

The court is not bound to accept the language which 
counsel employ in framing instructions already given or 
covered so far as proper to be given in different language. 

Agnew vs. United States, 165 U. S., 51 ; 

Grand Trunk Railroad vs. Ives, 144 U. S M 408 . 

In the case at bar the instructions of the justice pre¬ 
siding covered sufficiently all the issues raised under the 
proof adduced at the trial. They properly instructed the 
jury that ordinarily an attorney is not bound to advance 
costs, and that if a client refuses to advance costs, then 
the attorney'thus compelled to end the litigation can re¬ 
cover the value of his services from the client who has 
made performance of the contract of attorneyship impos¬ 
sible. They likewise instructed the jury properly as to 
the presumption arising from the making of a written 
contract. They likewise properly instructed the jury that 
if there were an inducement to this written contract in 
the form of oral representations and agreements that 
the client would not be called upon to advance any costs 
until the appellant had shown him clear and unencum¬ 
bered property which would enable him speedily to realize 
on his judgment before he should be asked for any fur¬ 
ther costs and that this had not been done, that then the 
appellant could not recover, and that he could not recover 
if, in violation of the agreement, he had demanded a fee 
as part of the money he must .receive before proceeding 
further under his contract. A demand for costs prior to 
showing clear and unencumbered property would be such 
a violation of the inducement whereby the contract was 
procured as to forbid any recovery under it; and a demand 
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for a fee where the precise amount of the fee was not 
named, and the attorney presumably was more familiar 
with the amount of costs than the client, would relieve 
the .latter from complying with any part of this unsepa¬ 
rated demand. 

No objection was made to the admission of the parol 
evidence as to the inducement of the contract, and it is 
too late to raise it for the first time on appeal. ‘But, as a 
matter of fact, the authorities hold that parol evidence is 
admissible where the agreement in parol was an induce¬ 
ment to the signing of- the instrument, and that a party 
cannot recover if it be shown there was an inducement to 
the making of the contract, and that the contract in writ¬ 
ing is sought to be enforced in contravention to the terms 
of the inducement. 

Quinn vs. Roath, 37 Conn., 16 . 

Snow vs. Alley, 156 Mass., 193 . 

Am. Bldg. Assu. vs. Dahl, 54 Minn., 355 . 

Armington vs. Stelle, 27 Mont., 13 . 

Tocci vs. Anita, 35 N. Y. St., 42 . 

The Court properly instructed the jury that the burden 
of proof as to this alleged parol inducement was upon the 
appellee, and under these proper instructions a verdict of 
the jury was rendered which we submit concludes any 
rights of the appellants. 

Respectfully submitted, 

Kappler & Merillat, 

Attorneys for Appellee. 


